
STATE OF MINNESOTA DISTRICT COURT

COUNTY OF HENNEPIN FOURTH JUDICIAL DISTRICT
CASE TYPE: Civil Other/Misc.

Amber Mlaskoch, on behalf of herself and all 
others similarly situated, 

Plaintiff, ORDER FOR PARTIAL DISMISSAL

27-CV-19-4824

Judge Ronald L. Abrams

v.

LVNV Funding LLC,

Defendant.

This matter came on for a hearing before the Honorable Ronald L. Abrams on Defendant’s
Motion to Dismiss on July 24, 2019, in Courtroom 1659 of the Hennepin County Government 
Center. Bennett Hartz, Esq. and Marisa Katz, Esq. appeared on behalf of Plaintiff Amber 
Mlaskoch. Stephanie Lamphere, Esq. and Derrick Weber, Esq. appeared on behalf of Defendant 
LVNV Funding LLC. Based upon the Parties’ submissions, arguments of counsel, and the 
available record, the Court enters the following:

ORDER

1. Defendant’s Motion to Dismiss is GRANTED as to Count 3 of the Complaint

2. Defendant’s Motion to Dismiss is DENIED as to Counts 1 and 2 of the Complaint.

3. The attached Memorandum is incorporated herein.

BY THE COURT:

Dated: __________________________________
Ronald L. Abrams 
Judge of District Court 

Abrams, Ron 
2019.10.15 
16:08:21 -05'00'
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MEMORANDUM

Background

The background of this case is largely undisputed. A valid judgment was entered against 
Plaintiff Mlaskoch on a consumer credit contract debt of $797.39 on May 16, 2018. Defendant’s 
Mem. at 1. On August 3, 2018, Defendant served a garnishment summons on Plaintiff’s employer. 
Plaintiff’s Response Mem. at 2. At the same time, Defendant sent a courtesy copy of the summons 
to Plaintiff directly. Id. By August 3, the judgment had increased to $804.29 including statutory 
interest. Id. at 2-3; Compl. ¶ 15; see also Minn. Stat. § 549.09. However, the garnishment summons 
stated Plaintiff’s “unpaid balance” was $863.59. Plaintiff’s Response Mem. at 3. The difference 
can be explained as the inclusion in Plaintiff’s balance of various fees and disbursements totaling 
$59.30. Id. As of the date the summons was served, August 3, 2018, Defendant had not filed an 
affidavit of increased costs with regards to the $59.30 added to Plaintiff’s balance. Id. Defendant 
did, however, file three Declarations of Increased Costs on January 28, 2019 with regards to 
the amount added to Plaintiff’s balance. Id.1 This almost five months after 
the garnishment summons was served on Plaintiff, and after this action commenced.  
The primary dispute between the parties concerns whether Defendant violated provisions in 
the FDCPA requiring accurate statements of debt by including fees and disbursements in 
Plaintiff’s balance prior to filing the Declarations of Increased Costs. 

This action purports to seek relief on behalf of a larger class of plaintiffs. A motion for 
class certification has not been granted by the Court and is not before the Court. This Memorandum 
discusses only the facts and law relevant to Plaintiff Mlaskoch’s individual case.

Analysis

I. Standard of Review

A court reviews a motion to dismiss under a liberal interpretation of pleadings pursuant to
Rule 8 of the Minnesota Rules of Civil Procedure.  Hedlund v. Hedlund, 371 N.W.2d 232, 235 
(Minn. App. 1985). “[T]he test is whether the facts alleged, liberally construed, entitle[] plaintiff 
to any relief, either legal or equitable.” Wells Fargo Home Mortg., Inc. v. Newton, 646 N.W.2d 
888, 899 (Minn. App. 2002) (citing Lucas v. Medical Arts Bldg. Co., 291 N.W. 892, 894 (Minn. 
1940)). 

A claim should be dismissed on the pleadings “only if it appears to a certainty that no facts, 
which could be introduced consistent with the pleading, exist which would support granting the 
relief demanded.” Martens v. Minnesota Min. & Mfg. Co., 616 N.W.2d 732, 750–51 (Minn. 2000) 

1 While all declarations were executed on earlier dates, all declarations were filed with Hennepin 
County District Court on January 28, 2019; five days after the present action was commenced. The 
record in Ms. Mlaskoch’s default judgment is, as a public record, eligible for consideration by the
Court on a motion to dismiss. The Court does not speculate as to why the declarations were filed
several months after their execution. 
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(quoting N. States Power Co. v. Franklin, 122 N.W.2d 26, 29 (Minn. 1963)). “The reviewing court 
must consider only the facts alleged in the complaint, accepting those facts as true and must 
construe all reasonable inferences in favor of the nonmoving party.” Bodah v. Lakeville Motor 
Express, Inc., 663 N.W.2d 550, 553 (Minn. 2003) (citing Marquette Nat’l Bank v. Norris, 270 
N.W.2d 290, 292 (Minn. 1978)); see also N. States Power Co., 122 N.W.2d at 30 (“[A]ll 
assumptions made and inferences drawn [from the pleadings] must favor the party against whom 
dismissal is sought.”). “[A] complaint should be dismissed if there are no facts alleged that could 
support the claim.” Rohricht v. O’Hare, 586 N.W.2d 587, 588 (Minn. App. 1998) (citing Elzie v. 
Comm’r of Pub. Safety, 298 N.W.2d 29, 32 (Minn. 1980)).

“When reviewing cases dismissed for failure to state a claim on which relief can be granted, 
we determine only ‘whether the complaint sets forth a legally sufficient claim for relief. It is 
immaterial to our consideration here whether or not the plaintiff can prove the facts alleged.’”  
Doyle v. Kuch, 611 N.W.2d 28, 31 (Minn. App. 2000) (quoting Royal Realty Co. v. Levin, 69 
N.W.2d 667, 670 (Minn. 1955)); see also Barton v. Moore, 558 N.W.2d 746, 749 (Minn. 1997); 
Nelson v. Productive Alts. Inc., 696 N.W.2d 841, 846 (Minn. App. 2005).

II. Defendant’s Rule 68 Total Offer of Settlement Does Not Moot the Present 
Dispute

As a preliminary matter, Defendant’s argument that “Plaintiff’s claim has been mooted by 
a total offer of settlement” fails as a matter of law. Defendant’s Mem. at 1. The present action
purports to be a class action. The Court has not heard a motion for class certification. “Judgment 
should be entered against a putative class representative on a defendant's offer of payment only 
where class certification has been properly denied and the offer satisfies the representative's entire 
demand for injuries and costs of the suit.” See Alpern v. UtiliCorp United, Inc., 84 F.3d 1525, 1539 
(8th Cir. 1996). It would be unjust to permit LVNV to avoid litigating the claims made by Plaintiff 
on behalf of a putative class by settling only LVNV’s dispute with the named Plaintiff individually.

III. Plaintiff has Standing to Bring the Present Action

Defendant also argues the Court lacks jurisdiction over the present case because Plaintiff
did not plead actual damages. According to Defendant, Plaintiff’s concession that LVNV would 
have been entitled to recover garnishment fees and disbursements if it had filed an affidavit of 
increased costs functions to bar standing in Plaintiff. However, the standing inquiry asks only 
whether the litigant “has suffered an actual injury,” not whether the litigant has suffered an 
unlawful injury. See Weber v. Hvass, 626 N.W.2d 426, 431 (Minn. Ct. App. 2001) (quoting Leffler 
v. Leffler, 602 N.W.2d 420, 422 (Minn. Ct. App. 1999)). It is undisputed that the judgment against 
Ms. Mlaskoch was satisfied. Because money was taken from Ms. Mlaskoch, she suffered a 
sufficient injury to bring the present action. Weber, 626 N.W.2d at 431 (“Economic injury or the 
prospect of economic injury may be sufficient to establish standing.”) (quoting In re Application 
of Crown CoCo, Inc., 458 N.W.2d 132, 135 (Minn. Ct. App. 1990)). It is irrelevant for standing 
purposes whether said money was taken from Ms. Mlaskoch lawfully. Additionally, the FDCPA 
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was passed to protect all consumers and debtors. 15 U.S.C. § 1692(e). Restricting standing for a § 
1692e claim only to debtors who dispute the validity of their debt would be contrary to the spirit 
and letter of the FDCPA.

IV. The Amended Complaint Effectively Pleads a Violation of § 1692e

15 U.S.C. § 1692e provides that “A debt collector may not use any false, deceptive, or 
misleading representation or means in connection with the collection of any debt.” 15 U.S.C. § 
1692e. § 1692e specifies several examples of actions which violate the provision quoted, one of 
which is “the false representation of . . . the character, amount, or legal status of any debt.” 15 
U.S.C. § 1692e (2)(A). The primary theory of liability advanced in Count 1 of the Complaint is 
that Defendant violated § 1692e by including garnishment fees and disbursements in Ms. 
Mlaskoch’s “unpaid balance” listed on a garnishment summons sent to Ms. Mlaskoch and her 
employer without filing the affidavits of increased cost necessary for Defendant’s recovery of such 
fees and disbursements. 

When considering § 1692e cases regarding representations to consumers, courts apply the 
“least sophisticated consumer” standard. See, e.g., Grden v. Leikin Ingber & Winters PC, 643 F.3d 
169, 172 (6th Cir. 2011). While courts consider the likelihood of deception from the perspective 
of an unsophisticated consumer, the test remains objective in that it presumes a basic understanding 
of financial documents and instruments and a willingness to investigate the information provided. 
See, e.g., id.; Wahl v. Midland Credit Mgmt., Inc., 556 F.3d 643, 645 (7th Cir. 2009). Where 
FDCPA- covered communications are made to entities other than consumers, courts ask whether 
the challenged statement [has] the potential to ‘misl[ea]d, deceive[ ], or otherwise dupe’” the 
entity. McIvor v. Credit Control Servs, Inc., 773 F.3d 909, 913 (8th Cir. 2014) (quoting 
Hemmingsen v. Messerli & Kramer, P.A., 674 F.3d 814, 818-19 (8th Cir. 2012)). The Court applies 
each standard below where each is relevant.

A. The Garnishment Summons Was Made “In Connection With the Collection 
of [a] Debt”

The threshold question posed by § 1692e is whether the representation was made “in 
connection with the collection of any debt.” 15 U.S.C. § 1692e. In McIvor, the 8th Circuit adopted 
the 6th Circuit’s definition of that phrase, quoting Grden as holding “for a communication to be in 
connection with the collection of a debt, an animating purpose of the communication must be to 
induce payment by the debtor.” McIvor, 773 F.3d at 913 (quoting Grden 643 F.3d at 173).
However, McIvor is not directly on point for purposes of the present motion: the 8th Circuit wrote 
that McIvor was decided in part because the complaint did not allege “any collection related 
motivation for the communication at issue.” McIvor v. Credit Control Servs., Inc., 773 F.3d 909, 
915 (8th Cir. 2014). In contrast, a garnishment summons is inherently and entirely motivated by 
debt.
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Further, the 8th Circuit in McIvor expressly adopted the Grden definition of “in connection 
with the collection of any debt,” and Grden is clear that “a communication need not itself be a 
collection attempt; it need only be ‘connect[ed]’ with one.” Grden 643 F.3d at 173. The Grden 
court also clarified what it means to be connected with a collection attempt: “a letter that is not 
itself a collection attempt, but that aims to make a such an attempt more likely to succeed, is one 
that has the requisite connection.” Id. Whether or not a garnishment summons is a collection 
attempt, it is both “connected” with collection attempts and “aims to make such an attempt more 
likely to succeed.” Id. The garnishment summons at the center of this case is therefore subject to 
§ 1692e.

B. The Garnishment Summons Falsely Overstated Plaintiff’s Debt

The second and primary question posed by § 1692e is whether the statement of Ms. 
Mlaskoch’s “unpaid balance” on the garnishment summons was a “false, deceptive, or misleading 
representation.” 15 U.S.C. § 1692e. The Eighth Circuit, persuasive on this Court, has adopted a 
materiality standard for § 1692e. Hill v. Accounts Receivable Servs, LLC, 888 F.3d 343, 346 (8th 
Cir. 2018) (“a false but non-material statement is not actionable”) (quoting Hahn v. Triumph 
P’ships LLC, 557 F.3d 755 (7th Cir. 2009)). However the Eighth Circuit has also held that 
overstatements of one’s debt are “necessarily [materially] misleading:” 

We now hold that a false representation of the amount of a debt that overstates what 
is owed under state law materially violates 15 U.S.C. § 1692e(2)(A) . . . It is 
material . . . because an overstatement of the debt's amount necessarily misleads the 
debtor about the amount he owes under his agreement with the creditor.

Coyne v. Midland Funding LLC, 895 F.3d 1035, 1038 (8th Cir. 2018). Insofar as this holding in 
Coyne conflicts with the Hahn court’s holding that “a false but non-material statement is not 
actionable” and insofar as both holdings are persuasive on this Court, this Court applies Coyne’s 
holding as more on-point and more relevant to the present allegations. Even if other false 
statements are only actionable if they are also material, the overstatement of one’s debt is 
actionable no matter the amount by which the debt is overstated. Id.; cf. Duffy v. Landberg, 215 
F.3d 871, 875 (8th Cir. 2000) (holding overstatements of $1.29, $1.84, and $.65 violated § 1692f). 
This is true whether the “least-sophisticated consumer” standard or the higher standard for 
employers applies, because even somewhat sophisticated employers are unlikely to question the 
accuracy of a stated balance in a garnishment summons.

However, in order to prevail, Plaintiff must still demonstrate the “unpaid balance” 
statement at issue was false. Plaintiff does not dispute that Defendant at least could have become 
entitled to said fees and disbursements under Minn. Stat. § 549.09, which provides, in relevant 
part, that Defendant is “entitled to [recover] . . . all disbursements . . . paid or incurred by the 
judgment creditor. . . after the entry of judgment.” Minn. Stat. § 549.09, subd. 3. Plaintiff instead 
disputes when Defendant becomes so “entitled”: specifically, whether Defendant is “entitled” to 
such disbursements only after Defendant files an affidavit of increased costs under Minn. Stat. §

27-CV-19-4824 Filed in District Court
State of Minnesota

10/15/2019 4:25 PM



5
 

549.09, subd. 4. Plaintiff’s Response Mem. at 15. Whether the costs in the affidavit are approved 
is not a separate question from whether the affidavit is filed, because the addition of disbursements 
to the balance is not discretionary with the court: Minn. Stat. § 549.09 states that an “execution 
issued by the court administrator must include increased disbursements as are included in the 
affidavit.” Minn. Stat. § 549.09, subd. 4. In short, the addition of these increased disbursements 
by a court administrator is a ministerial act.

If Defendant was entitled to such disbursements at the time the garnishment summons was 
received by Plaintiff, the garnishment summons was not “false” or “misleading” as to her balance.
Minn. Stat. § 549.09 provides that disbursements may be added to a judgment debtor’s balance 
“[i]f an affidavit is filed pursuant to subdivision 4.” Minn. Stat. § 549.09, subd. 3. A natural reading 
of this language supports the theory that any affidavits must be filed either before or nearly 
conterminously so the debtor’s balance is increased.  The Eger court adopted precisely that reading 
of Minn. Stat. § 549.09: “a judgment creditor or its attorney may seek reimbursement for taxable 
disbursements, which include garnishment fees, but must first file an affidavit specifying the nature 
and amount of such disbursements.” Eger, 2015 WL 3915776, at *3.2

Defendant argues at length that it would be illogical to require affidavits of increased costs 
to be filed prior to garnishment. According to Defendant, each garnishment carries costs 
necessitating an additional affidavit, which necessitates an additional garnishment, and so forth. 
However, this alleged problem is largely solved by Minn. Stat. § 571.72, which requires garnishees 
to set aside 110% of the judgment balance. For all judgments of at least $150, this 10% “cushion” 
will cover at least the $15 garnishment fee. In this manner, the garnishment fee may be collected 
without service of a second garnishment summons. This “catch-22” is therefore not a hurdle to 
requiring affidavits of increased costs to be filed before garnishment is complete.3

Defendant notes that if Defendant had requested the “cushion” in Minn. Stat. § 571.72,
Plaintiff would be in the exact same place Plaintiff is in today.  Defendant’s Reply Mem. at 8. But 
this misses the point. Defendant cannot gain the benefit of the existence of a legal pathway to 
getting what Defendant wants without actually using that pathway. Additionally, this argument is 
incorrect as a matter of law. If Defendant had used Minn. Stat. § 571.72, the “cushion” would only 
have been set aside for a short period of time, and the amount to which Defendant was not entitled 
would have been returned to Plaintiff. However, because Defendant included disbursements to 

                                                           
2 The issue of timeliness was not fully before the Eger court, because an affidavit of increased costs 
was never filed in the file relevant to Eger. For this additional reason, Eger is only persuasive on 
the Court. 
3 Because the affidavit of increased costs must be filed after the cost is incurred, the final affidavit 
of increased costs (adding the garnishment fee as a disbursement) must be filed after service of the 
garnishment summons. However, because the garnishment summons requires assets to be “set 
aside” rather than transferred to the creditor, it remains possible for all affidavits of increased costs 
to be filed prior to the actual transfer to the creditor, even if the affidavit of increased costs for the
garnishment fee must be filed after service of the garnishment summons. 
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which Defendant was not yet entitled in Plaintiff’s balance, Defendant was able to garnish—and 
retains today—the amount of the disbursements.

Because Minn. Stat. § 549.09 does not contain an explicit timeline for the filing of such 
affidavits, Defendant argues the affidavits must be filed in a “reasonable” time after garnishment. 
Cf. Minn. Stat. § 645.17. However, Defendant’s stated concerns with requiring affidavits of 
increased costs to be filed prior to garnishment are less concerning in the context of Minn. Stat. §
571.72. Additionally, a “reasonable” deadline by which to file an affidavit of increased costs is 
likely to be somewhat short, given the simplicity of the affidavits themselves.4 Even if affidavits 
of increased cost need only be filed in a “reasonable” timeframe, a four- month delay in the filing 
of an affidavit of increased cost may not be viewed as inherently “reasonable” as a matter of law.

The Court need not decide whether affidavits of increased costs must be filed prior to 
garnishment, and need not hold that the deadline for such affidavits is measured by Minn. Stat. §
645.17 or any other provision. It is sufficient for the purposes of the present motion for the Court 
to find that the affidavits filed on behalf of Defendant regarding the garnishment at issue in this 
case were untimely. Because the affidavits were untimely, Defendant was not entitled to the 
disbursements stated in the affidavits, and Defendant’s inclusion of the disbursements in Plaintiff’s 
“unpaid balance” was therefore a false representation which violated 15 U.S.C. § 1692e. 

V. Count 2 for a Violation of § 1692e (9) Will Not Be Dismissed

15 U.S.C. § 1692e provides that “A debt collector may not use any false, deceptive, or 
misleading representation or means in connection with the collection of any debt.” 15 U.S.C. § 
1692e. § 1692e specifies several examples of actions which violate the provision quoted, including 
“the use or distribution of any written communication which simulates or is falsely represented to 
be a document authorized, issued, or approved by any court, official, or agency of the United States 
or any State, or which creates a false impression as to its source, authorization, or approval.” 15
U.S.C. § 1692e (9). Plaintiff claims that the garnishment summons sent to Plaintiff would create a 
“false impression” as to “authorization or approval.” Even though the court administrator had not 
added Defendant’s disbursements to Plaintiff’s judgment balance at the time Plaintiff received the 
garnishment summons, Defendant falsely represented that the full amount stated was authorized 
by the Court. Compl. ¶¶ 37, 40-42.

The available persuasive authority is split as to whether documents comparable to the 
summons at issue in this case fall under the purview of 15 U.S.C. § 1692e (9). On the one hand, 
one body of caselaw applies § 1692e (9) to “egregious situations where the debt collector overtly 
                                                           
4 For the sake of comparison, Minn. R. Civ. P. 12.01 imposes a 20 day deadline for filing an answer 
in a civil action. Answers can be complex, and typically require substantial involvement by (at 
least) legally trained staff. In contrast, Defendant argue a five-month-plus deadline is “reasonable” 
for the filing of an affidavit of increased cost. The affidavits filed by Defendant require a very 
small fraction of the work involved in drafting an answer, and presumably need only be executed 
by an attorney. 
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impersonates a government agency or where it attempts to hide its identity using a false alias.” 
Sullivan v. Credit Control Servs., Inc., 745 F.Supp.2d 2, 10 (D. Mass. 2010) (finding no violation 
where “Government Employees Insurance Company” was used on a document instead of the 
acronym “GEICO”); see also Gradisher v. Check Enforcement Unit, Inc., 210 F.Supp.2d 907, 914 
(W.D. Mich. 2002) (finding violation where communications used letterhead from a County 
Sherriff and omitted the name of the debt collector).

However, other cases apply to § 1692e (9) the same “least sophisticated consumer” 
standard used when applying other sections of the FDCPA. The Eger court, for instance, held: 

To an unsophisticated consumer, Defendant's January 21, 2014 letter, which 
increased the judgment balance without any legal authorization to do so, falsely 
represented the amount of judgment as including garnishment fees and therefore its 
authority to add to the judgment balance without court involvement.

Eger v. Messerli & Kramer, P.A., No. 14-1424, 2015 WL 3915776, at *3 (D. Minn. June 25, 2015).
The Bloomfield court’s discussion of § 1692e (9) applies the same standard as Eger:

As a matter of New York civil practice, defendant is correct that the summons and 
complaint were not court papers . . . But that is not controlling. The legal subtleties 
on which defendant relies likely would be lost on the “least sophisticated 
consumer,” who probably would assume that the imposing and formal-looking 
court documents . . . were in fact legal process.

Wiener v. Bloomfield, 901 F.Supp. 771, 776-77 (S.D.N.Y. 1995) (finding violation of FDCPA 
because, in part, a document captioned “Summons” was given to a debtor). The Eger court focused 
on the word “judgment” as implying the stated balance was authorized by a court. The present case 
includes similar but not mirrored facts: in the present case, the summons did not state a “judgment 
balance,” but it did state: “Unpaid Balance: $863.59 / Date of Entry of Judgment: May 16, 2018.” 
Ex. 4 to the Weber Decl at 1. The close proximity between the balance statement, which at the 
time of the summons had not been authorized in full by the Court, and the clause “Date of Entry 
of Judgment” is concerning. While the summons did not use the specific term “judgment balance,”
an unsophisticated consumer (or the average employer) would likely not see a difference between 
“Judgment Balance X / Date of Entry of Judgment Y” and “Unpaid Balance X / Date of Entry of 
Judgment Y.”  If one creates a false impression as to authorization,5 so does the other.

Finally, the Court notes that Eger and Bloomfield address whether documents would appear 
to be “authorized” or “approved” by courts or government agencies, while Sullivan and similar 
cases address whether documents would appear to be “issued” by a court or agency, or if said 
entities were the “source” of the document. § 1692e (9) encompasses both theories. The section 
therefore cannot be limited only to fact patterns where, as the Sullivan court wrote, “the debt 
collector overtly impersonates a government agency.” 745 F.Supp.2d at 10. Instead, the court must 

                                                           
5 In the view of the Eger court, the former creates just such an impression. 2015 WL 3915776 at 
*3.
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additionally ask whether the “least sophisticated consumer” would likely have drawn a false 
impression as to the document’s “authorization or approval” by a government body, as well as 
whether any other entity would have drawn the same false impression. This further question 
applies with great frequency to documents sent between litigants which purport to contain 
information or orders authorized by courts yet are not sent by the court itself, as is the case with 
the garnishment summons presently in dispute.  For the purposes of the present Motion, it appears 
to the Court that the “least sophisticated consumer,” or her employer, would have been led to 
falsely believe that a court had approved the entire balance stated. That is sufficient for this Count 
to survive the present Motion.

VI. Count 3 for Declaratory Judgment Will be Dismissed, but the Court Retains 
Jurisdiction Over the Request for Declaratory Judgment

“Under both state and federal law, a declaratory judgment is a remedy, not a cause of 
action.” Bredlow v. CitiMortgage, Inc., No. 15-3087, 2016 WL 310728, at *8 (D. Minn. Jan. 26, 
2016) (citing Onvoy, Inc. v. ALLETE, Inc., 736 N.W.2d 611, 617-18 (Minn. 2007); Wollf v. Bank 
of N.Y. Mellon, 997 F. Supp. 2d 964, 979 (D. Minn. 2014)). A request for declaratory judgment 
does not state a claim upon which relief may be granted. Count 3 will be dismissed. However, the 
Court has jurisdiction over a declaratory judgment request as long as a justiciable controversy 
exists:

But the court has no jurisdiction over a declaratory judgment proceeding unless 
there is a justiciable controversy. A justiciable controversy exists if the claim (1) 
involves definite and concrete assertions of right that emanate from a legal source, 
(2) involves a genuine conflict in tangible interests between parties with adverse 
interests, and (3) is capable of specific resolution by judgment rather than 
presenting hypothetical facts that would form an advisory opinion.

Onvoy, Inc., 736 N.W.2d at 617-18 (citations omitted). Applying this analysis to the present case, 
the Court has jurisdiction over the declaratory judgment request in this action. Plaintiff has made 
definite and concrete assertions of rights emanating from the FDCPA. See supra Section III. The 
present action is a genuine conflict between adverse parties. Plaintiff claims Defendant owes 
damages to a putative class of which Plaintiff claims to be a member. Finally, a judgment in this 
case would not rely on the presentation of hypothetical facts and would not constitute an 
impermissible advisory opinion, because the facts in this case with regards to Plaintiff individually 
are straightforward and largely undisputed. The Court may therefore consider the declaratory 
judgment request, even though it was improperly included as a count in the complaint.

Conclusion

The Complaint sufficiently pleads that the garnishment summons served on Plaintiff’s 
employer and sent to Plaintiff violated § 1692e in at least two ways due to the inclusion in the 
“unpaid balance” stated in the summons of unauthorized disbursements. Specifically, Plaintiff 
sufficiently pleads that this inclusion falsely represented the amount of Plaintiff’s debt, and 
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Plaintiff sufficiently pleads that this inclusion falsely represented that the “unpaid balance” was 
entirely the subject of a court judgment.

However, Plaintiff improperly pleads a count for declaratory judgment in the Complaint. 
Declaratory judgment is a remedy rather than a cause of action. Despite the dismissal of the count 
for declaratory judgment, the Court retains jurisdiction over the request for declaratory judgment 
because a “justiciable controversy” remains in the present case.

R.L.A.
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